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Appeal was taken from the United
States District Court for the Eastern Dis-
trict of Pennsylvania, Clarence C. Newcom-
ber, J., entered in products liability action.
The Court of Appeals, A. Leon
Higginbotham, Jr., Circuit Judge, held that
under Pennsylvania Law, evidence concern-
ing “state of the art” in existence when
product in question was manufactured was
inadmissible in products liability action.

Vacated and remanded.

Products Liability ¢=81

Under Pennsylvania Law, evidence
concerning ‘“‘state of the art” in existence
when product in question was manufac-
tured was inadmissible in products liability
action.

George J. Badey, III (argued), Stephen
A, Sheller & Associates, Philadelphia, Pa.,
for appellants.

Wayne A. Graver (argued), George J.
Lavin, Jr. Associates, Philadelphia, Pa., for
appellees.

1. Carrecter held that “the trial court may not
invite the jury to consider the reasonableness of
the defendant's conduct by instructing on the
‘state of the art’ defense.” 346 Pa.Super at 98,
499 A.2d at 328. That court noted that the
“difficulty” with such a charge is that it “injects
negligence principles into ... products liability
actions [in which] negligence is not an element
of the plaintiff's case, nor ... the defendant’s
lack of negligence a defense.” Id. at 101, 499
A.2d at 329. In contrast, in the Gottfried case,
Judge Wieand had written that
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Before HIGGINBOTHAM,
HUTCHINSON and SCIRICA, Circuit
Judges.

OPINION OF THE COURT

A. LEON HIGGINBOTHAM, Jr.,
Circuit Judge.

This is an appeal from the final decision
of the district court in a diversity case
predicated upon strict liability under the
Restatement (Second) of Torts § 402A
(1965). The appellants, Luis and Josephine
Santiago (“the Santiagos”), contend that
the district court improperly construed
Pennsylvania law by instructing the jury
that it could consider evidence of the “state
of the art” in existence when the product in
question, a die press machine, was manu-
factured. At the time the district court
charged the jury, there was no definitive
statement by the Pennsylvania Supreme
Court on this issue, and there were conflict-
ing opinions by different panels of the
Pennsylvania Superior Court regarding the
propriety of giving such a charge. Com-
pare Carrecter v. Colsen Equip. Co., 346
Pa.Super. 95, 499 A.2d 326 (1985) with
Gottfried v. American Can Co., 339 Pa.
Super. 403, 489 A.24d 222 (1985).! The dis-
trict court was thus left with the unenvia-
ble task of anticipating how Pennsylvania’s
highest court would rule. On occasions
such as these, trial judges are asked to be
omniscient in a way that is not possible for
mortals.

Fortunately for this Court, we need not
be such sage prognosticators. Subsequent
to the submission of briefs in this case, the
Pennsylvania Supreme Court spoke defini-
tively on the issue raised by this appeal,

[iln cases in which it has been alleged that a
product was defectively designed, the jury is
required to determine whether the product
lacked any safeguard necessary to make it
safe for normal use.... In such cases it is
relevant to show the “state of the art.”...
However, it is only the state of the art at the
time of design and/or manufacture that is
relevant.

339 Pa.Super. at 410, 489 A.2d at 226 (citations

omitted).
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and resolved it in favor of the Santiagos.
See Lewts v. Coffing Hoist Div., Duff-Nor-
ton Co., Inc., 515 Pa. 334, 528 A.2d 590
(1987). Although the Lewis decision was
unavailable to the district court when it
reached its decision, we have the opportuni-
ty and the obligation to apply it to the
disposition of this appeal. In our review
we must evaluate de novo the issues that
were before the district court, and apply
the decision of the Pennsylvania Supreme
Court as the district court properly would
have if that law had been declared at the
time of the trial. Accordingly, in light of
Lewis, we will vacate the decision of the
district court, and remand this matter for
retrial consistent with this opinion.

At the conclusion of the trial in this case,
the district court instructed the jury that,
[i]n determining whether or not a defect
existed, you may consider the state of
the art. The state of the art refers to
the technology and research data which
are relevant to the product. You may
only consider the state of the art which
existed at the time of the design and the
manufacture of the product.

Joint Appendix at 779 (emphases added).
The Santiagos objected, and argue on ap-
peal that the references to ‘“state of the
art” were in error because of the signifi-
cant potential that they would mislead the
jury to consider the care taken by the ap-
pellee and the reasonableness of its actions
in the manufacture of the press, and to
reach its conclusion based upon an estimate
of the appellee’s fault—a consideration that
is improper in strict liability actions.

In Lewis, the trial court concluded that
evidence regarding a defendant’s compli-
ance with the standards, practices and cus-
toms of its industry, injected concepts of
negligence and fault into the case, and that
“[such] concepts have no role in a case
based entirely on strict liability under Sec-
tion 402A....” 528 A.2d at 591. The
Pennsylvania Supreme Court affirmed the
trial judge’s ruling as follows:

Having reached the conclusion that evi-

dence of industry standards relating to

the design of the control pendant in-
volved in this case, and evidence of its

widespread use in the industry, go to the
reasonableness of the appellant’s conduct
in making its design choice, we further
conclude that such evidence would have
improperly brought into the case con-
cepts of negligence law. We also con-
clude that such evidence would have cre-
ated a strong likelihood of diverting the
jury’s attention from the appellant’s con-
trol box to the reasonableness of the
appellant’s conduct in choosing its de-
sign. For those reasons we conclude
that the trial court correctly ruled the
evidence to be irrelevant and hence inad-
missible. It is well established that a
trial court should exclude evidence which -
has a tendency to distract the jury from
its main inquiry or confuse the issue.

Id. at 594 (citations omitted).

Although in the case before us, the dis-
trict court used the words ‘“‘the state of the
art,” and in Lewis the Pennsylvania Su-
preme Court referred to evidence regard-
ing “industry standards” and the ‘“‘wide-
spread use in the industry,” we do not
believe that this difference in semantics
constitutes a basis for a different result.
We cannot find that by its decision in Lew-
18, the Pennsylvania Supreme Court intend-
ed to preclude the admission of evidence on
industry standards and widespread use, but
to allow, as the district court did here, the
jury to consider evidence on the so-called
“state of the art.” These are distinctions
without legal consequence to the § 402A
issue before this Court. We find, there-
fore, that the rationale of Lewis is equally
applicable to this case.

We are not unaware of the thoughtful
dissent in Lewis, which “speak[s] out
against the madness,” whereby judges and
lawyers believe that they ‘“are more capa-
ble of designing products than engineers,”
and admonishes that “[a] courtroom is a
poor substitute for a design office.” 528
A2d at 596 (Hutchinson, J. dissenting).
The Pennsylvania Supreme Court had the
benefit of this vigorous dissent, however,
and rejected it, and we are bound by the
rules of our jurisprudence to apply the
majority view. Thus, we hold that the
charge given by the district court is incon-
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sistent with the decision announced by the
Pennsylvania Supreme Court in Lewis. Ac-
cordingly, the judgment of the district
court will be vacated, and this matter will
be remanded for a new trial.?
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Government appealed from an order of
the United States District Court for the
Western District of North Carolina, Wood-
row Wilson Jones, J., granting a new trial
in prosecution for conspiracy to submit
false claims to the Department of Defense,
and for making false statements and claims
to DOD. The Court of Appeals, Chapman,
Circuit Judge, held that: (1) where doc-
uments which had not been admitted into
evidence were sent into jury room through
inadvertence and some of the documents
were viewed by the jury, defendant was
entitled to a new trial, and (2) trial judge
did not abuse his discretion in denying de-
fendant’s motion for judgment of acquittal.

Affirmed.

2. The Santiagos’ arguments on each of the other
issues raised on this appeal are rejected. The

1. Criminal Law &=925%(1)

Defendant was entitled to a new trial
in prosecution for conspiracy to submit
false claims to the Department of Defense
and for making false statements and claims
to the Department, where 21 documents
which had not been admitted into evidence
were sent into the jury room though inad-
vertence and 11 of the documents were
reviewed by the jury; documents were
prejudicial inasmuch as they evidenced
claims in excess of $900,000 and checks in
excess of $700,000. Fed.Rules Cr.Proc.
Rule 33, 18 U.S.C.A.

2. Criminal Law ¢=1026

Where Government appealed trial
court’s grant of a new trial, defendant’s
cross appeal from denial of motion to dis-
miss indictment on double jeopardy
grounds was also reviewable, even though
denial of motion was prior to entry of judg-
ment or sentence. U.S.C.A. Const.Amend.
5; Fed.Rules Cr.Proc.Rule 29(c), 18 U.S.C.
A

3. Conspiracy <48.1(3)

Trial judge in prosecution of corporate
officer for conspiracy to submit false
claims to the Department of Defense and
for making false statements and claims to
the Department did not abuse his discretion
in denying officer’s motion for judgment of
acquittal; evidence was sufficient to sup-
port finding that officer was a member of
the conspiracy. Fed.Rules Cr.Proc.Rule
29(c), 18 U.S.C.A.

Jerry Wayne Miller, Asst. US. Atty.
(Charles R. Brewer and Thomas J. Ash-
craft, U.S. Attys., Asheville, N.C,, on brief),
for plaintiff-appellant.

Erwin N. Griswold and George Taylor
Manning (Adrian Wager-Zito, Jones, Day,
Reavis & Pogue, Washington, D.C., Robert
B. Long, Jr., Long, Parker, Payne & War-
ren, P.A,, and Ronald W. Howell, P.A,,
Asheville, N.C,, on brief), for defendant-ap-
pellee.

sanctions granted by the district court are ap-
proved and will be applicable in a new trial.



