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Therefore, the trial eourt did not commit any
error in restricting Appellant’s cross-exami-
nation of Jones concerning his title.

IL

[5] Appeliant, in claiming that she is enti-
tled to more “appropriate damages,” has
failed to make specific allegations as to what
those damages are and has failed to present
any expert testimony as to those damages.
The trial court did net allow Appellant to so
speculate, and we find no error in that refus-
al.

[6] The reasons for her appeal to the
damage assessment must inclade an indica-
tion of what error oecurred and what dam-
ages she claims eutitlement to. See Merida
v. Unemployment Compensation Boord of
Review, 117 Pa.Commonwealth Ct. 181, 543
A2d 593 (1988). A reviewing body needs
“some indication, however inartfully stated,
of precisely what error(s) occurred and
where the tribunal should focus its atten-
tion.” [Id. at 185, 543 A.2d at 595 (emphasis
in original).

IIL

[7] Finally, Appellant argues that the tri-
al court erred by failing to address her re-
quest to erect a gate at the access road.
Sections 18 and 14 of the Private Road Act,
36 P.S. §§ 2733-34, give the owner of the
land over which a private access road is
authorized the ability to request the court’s
permission to erect a swinging gate across
the entrance to the private road.® It is with-
in the sound discretion of the trial court to
consider any special request presented by a
party and grant or deny that request. How-

5. Section 13 of the Private Road Act, 36 P.S.
§ 2733, provides:

In all cases of a private road, it shall be
lawful for the owners of the land over which
the same may be laid out or authorized, to
apply to the court aforesaid for leave to hang
and maintain at their own expense, swinging
gates across the road, and thereupon the court
shall direct the viewers appointed to view such
road, or in case the road has been already laid
out, may appoint other viewers in manner
aforesaid, to inquire and report whether the
same may be done without much incenve-
nience to the persons using such road.

ever, the trial court here has failed to ad-
dress this issue. Therefore, we will remand
this case for the trial court’s consideration of
Appellant’s request as to the erection of a
swinging gate.

Accordingly, we affirm the trial court’s
decision but remand for determination of the
erection of a swinging gate, which the trial
court did not address.

ORDER

AND NOW, this 1st day of November,
1994, the order of the Court of Common
Pleas of Lancaster County, dated August 27,
1998, at No. 1478 of 1986, is hereby affirmed;
however, this case is remanded for consider-
ation of Mildred G. Walton’s request to erect
3 swinging gate acress the entrance of the
private road, which the trial court did not
address.

Jurisdiction relinquished.
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Secticn 14 of the Private Road Act, 36 P.S.
§ 2734, provides: .

If it shall appear to the court that a gate or
gates may be hung as aforesaid, according to
the prayer of the party, without much inconve-
nience to the person or persons using such
road, they shall decree accordingly, and in
such decree they shall order and direct that
such gate or gates be made and kept in repair,
and made easy for passing, by the respective
owners of said land.
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A93-0989, sffirming referee’s decision grant-
ing claim petition and awarding claimant to-
tal disability benefits, costs, and attorney
fees. The Commonwealth Court, No. 177
C.D. 1994, Smith, J., held that: (1) substan-
tial evidence supported referee’s finding; (2)
prevailing claimant was entitled to attorney
fees; and (3) claimant was not entitled to
attorney fees and damages for filing of frivo-
lous appeal by employer.

Affirmed.

1. Workers’ Compensation ¢=1910, 1933.1,
193%.4(4)

Commonwealth Court’s scope of review
in workers’ compensation case is limited to
determining whether findings of faet are sup-
ported by substantial evidence, an error of
law was committed, or constitutional rights
were violated.

2. Evidence &584(1)

“Substantial evidence” is such relevant
evidence that a reascnable mind might accept
as adequate to support a conclusion.

See publication Words and Phrases
for other judicial constructions and def-
initions.

3. Workers’ Compensation &»1358
Burden is on workers’ compensation
claimant to prove that his or her injury arcse

in the course of and was related to employ-
ment.

4. Workers’ Compensation 1417, 1418

Where causal connection: between injury
and alleged work-related cause is not obvi-
ous, that eonnection must be established by
unequivocal medical evidence.

5. Workers’ Compensation ©=1939.6

Referee, as ultimate fact finder in work-
ers’ compensation case, must determine is-
sues of credibility and may acecept or reject
testimony, and may adopt, verbatim, findings
of fact submitted by a party so long as
gubstantial evidence in the record supports
the findings.

6. Workers’ Compensation €1333
Workers’ compensation claimant’s testi-
mony regarding how his back injury occurred
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and medical records, along with physician’s
report, provided sufficient relevant evidence
to support referee’s finding that workers’
compensation claimant suffered his injury in
the course and scope of his employment,
although employer argued that claimant suf-
fered preexisting back condition, given that
claimant’s testimony that he was fully recov-
ered from low back injury sustained in auto-
mobile accident was uncontested and the only
evidence that emplover presented to chal-
lenge claimant’s account of when his injury
oceurred was testimony of withess which ref-
eree rejected as not credible.

7. Workers’ Compensation <=1738

Referee did not err in adopting workers’
compensation claimant’s attorney’s proposed
findings of fact given that substantial evi-
dence supported referee’s findings which
supported his conclusions of law and all of
the issues were properly considered by refer-
ee.

8. Workers’ Compensation 1738

Referee’s findings in workers’ compensa-
tion case sufficiently demonstrated that fact-
finding function was performed and allowed
meaningful appellate review inasmuch as ref-
eree clearly indicated which evidence he ac-
cepted, while he rejected certain testimony,
and his findings were based upon substantial
evidence.

9. Workers’ Compensation ¢=1856

Employer waived for appellate review
issue of whether workers’ compensation ref-
eree was precluded from accepting medical
and legal costs submitted along with claim-
ant’s proposed findings of fact and conclu-
sions of law after record was closed pursuant
to agreement between counsel for parties
and referee where issue was not raised be-
low. Rules App.Proc., Rule 1551, 42 Pa.
C.S.A

19. Workers’ Compensation ¢=1981

Prevailing workers’ compensation claim-
ant is entitled to award of attorney fees
unless employer had reasonable basis for
contesting Hability. 77 P.S. § 996.
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11. Workers’ Compensation ¢1981

Employers have burden to establish that
their contests of workers’ compensation claim
are reasonable, in order to preclude assess-
ment of attorney fees against emplsyer, and
question of whether employers’ contests are
reasonable is one of law based on Common-
wealth Court’s examination of the record. 77
P.S. § 996.

12. Workers’ Compensation €=1981

Employer’s reasonable contest of work-
ers’ compensation claim may be established,
in order to preclude assessment of attorney
fees against employer, where medical evi-
dence is conflicting or is susceptible to con-
trary inferences and where there is an ab-
sence of evidence that employer’s contest
was frivolous or filed for purpeses of harass-
ment. 77 P.S. § 996.

13. Workers’ Compensation <1981

Jo-worker’s testimony that while en-
gaged in conversation, he overheard workers’
compensation claimant complaining about be-
ing in pain did not alone support a finding
that claimant suffered a preexisting condition
and fell short of establishing a reasonable
basis for employer’s contest of claim petition
and, thus, did not preclude assessment of
attorney fees against employer after claimant
had prevailed. 77 P.S. § 996.

14. Workers’ Compensation ¢1846

Employer waived entitlement to remand
workers’ compensation case for findings as to
reasonableness of assessed attorney fees
where employer failed to raise issue before
Workmen’s Compensation Appeal Board.

15. Workers’ Compensation 1982

Statement in workers’ compensation
claimant’s brief regarding employer’s alleged
filing of obstructive procedural roadblocks
and refusal to pay claimant’s attorney fees
despite denial of employer’s request for su-
persedeas was relevant to employer’s con-
duet on appeal, for purposes of determining
an award of counsel fees and damages for a
frivolous appeal, and, accordingly, statement
would not be quashed. Rules App.Proc,
Rule 2744, 42 Pa.C.S.A. :

16. Workers’ Compensation &1982

Workers’ compensation claimant was not
entitled to attorney fees and damages for
filing of frivolous appeal by employer; there
was no evidence that employer’s conduct in
the appeal was taken solely for delay or that
employer’s conduct was dilatory, obdurate or
vexatious, and there was conflicting evidence
regarding claimant’s injury and whether it
was related to his employment. Rules App.
Proc., Rule 2744, 42 Pa.C.S.A.

Robert F. Kelly, for petitioner.
George J. Badey, III, for respondent.

Before SMITH and KELLEY, JJ., and
KELTON, Senior Judge.

SMITH, Judge.

The County of Delaware (Employer) ap-
peals from an order of the Workmen’s Com-
pensation Appeal Board (Board) which af-
firmed the referee’s decision granting Moses
Thomas’ (Claimant} eclaim petition and
awarding him total disability benefits, costs,
and attorney fees. The issues presented are
whether the Board and the referee erred in
determining that Claimant met his burden of
proof; failed to consider all the issues; failed
to render a “reasoned decision”; erred in
awarding medical and legal costs when the
costs were not submitted until after the rec-
ord was closed; and whether Employer
failed to establish a reasenable contest to the
claim petition.

On May 17, 1991, Claimant filed a claim
petition alleging that he suffered a severe
back injury on March 24, 1991 while working
ag a correctional officer. Claimant testified,
in pertinent part, that he worked at Employ-
er’s prison in Thornton, Pennsylvania, for
three years and was assigned to maximum
seeurity or “D Bloek.” Claimant injured his
back on March 24, 1991 when he “kicked” 2
cell open to allow an inmate to retrieve a
television from another inmate; he heard his
spinal eord snap or pep when he pulled the
lever to open the cell door and felt a “tight
tension” in his lower back. Claimant advised
his supervisor, Sergeant Glisserman, and the
nurse of his injury; the nurse sent Claimant
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to Sacred Heart Hospital where x-rays were
taken and medication prescribed for low back
pain.

Claimant further testified that Leonard F.
Hirsh, M.D., a neurosurgeon, operated on his
lower back in May 1991; and since the sur-
gery his back feels much better but the
doctors have not yet released him to return
to work. Claimant presented the medical
records of Dr. Hirsh which indicated that
Claimant’s extruded herniated dise was di-
rectly related to his employment activities;
and a report dated June 14, 1991 from Stew-
art Gordon, M.D., indicated that Claimant
has a well-documented work-related lumbar
disc injury with a guarded prognosis and will
likely be cut of work for one year recovering
from his back injury.

Employer presented the deposition testi-
mony of Claimant’s co-workers, Jonathan
Mark Wideman and Patrick M. Lewis, Dr.
Gordon, and Sally A. Nathan, claims examin-
er. Wideman testified that on Mareh 24,
1991, he overheard Claimant tell Sergeant
Glisserman that he had pain in his leg or
back but finds it difficult to believe that
Claimant had time to go from roll call at
approximately 3:50 p.m. to his assigned area
and then arrive injured at the nurse’s station
at 4:00 p.m. Lewis testified that he worked
with Claimant in D Block or the day in
question; Claimant looked “ckay” before
their shift started; and although he did not
see Claimant injure himself, he knew Claim-
ant called either the supervisor or the nurse
because he obtained relief from his duties.

Dr. Gordon testified that if Claimant had
symptoms of a herniated disc such as pain in
his back with radiation to his leg prior to the
time he kicked the cell, there is no relation-
ship between his employment and injury.
However, if Claimant’s account of how the
injury occurred is true, Claimant’s injury is
work-related. Sally Nathan testified that
Claimant’s claim was denied because his back
injury could have been caused by a motor

1. This Court’s scope of review is limited to deter-
mining whether findings of fact are supported by
substantial evidence, an error of law was com-
mitted or constitutional rights were violated.
Russell v. Workmen’s Compensation Appeal Board
{Volkswager: of America), 121 Pa.Commonwealth
Ct. 436, 550 A.2d 1364 (1988). Substantial cvi-
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vehicle accident in 1986, and Claimant told
her that he was “kicking cells for medi-
cation.”

I

[1,2] The referee fourd, in pertinent
part, that the testimony of Claimant and the
medical records of Dr. Hirsh were credibie,
the testimony of Lewis was consistent with
Claimant’s to the extent that Lewis corrobo-
rated Claimant’s testimony that he was
“okay” while doing his job prior to his injury.
The referee further found the testimony of
Wideman not credible because he testified to
statements he overheard and Employer nev-
er called or gave a reason for not calling
Sergeant Glisserman to confirm Wideman’s
testimony. The referee rejected Nathan's
testimony as not credible and irrelevant, and
determined that Employer’s contest was un-
reasonable because Employer denied the
claim for lack of medical evidence but only
presented a factual dispute. He concluded
that Claimant suffered a compensable injury
in the nature of a herniated disc in the course
and scope of his employment, granted the
claim petition, and awarded medical expenses
and attorney fees. The Board affirmed the
referee.t

On appeal te this Court, Employer argues
that Claimant failed to meet his burden of
proof because Dr. Hirsh’s reeords do not deal
with whether Claimant’s pre-existing back
problems had any effect on his current dis-
ability. In addition, Employer contends that
the referee did not render a “reasoned deci-
sion” and the Board did not consider whether
the referee exercised an independent review
of the record prior to issuing his decision
adopting, verbatim, the proposed findings of
fact submitted by Claimant’s attorney which
included findings that inaccurately recited
testimony and contained statements taken
out of context.

dence is such relevant evidence that a reasonable
mind might accept as adequate tc support a
conclusion. Empire Kosher Poultry, Inc. v. Work-
men's Compensation Appeal Board (Zafran), 154
Pa.Commonwealth Ct. 276, 623 A.2d 887 (1993),
appeal! denied, 536 Pa. 648, 639 A.2d 34 (1994).



COUNTY OF DELAWARE v. W.C.A.B. (THOMAS}

Pa. 495

Cite as 649 A.2d 491 (Pa.Cmwlth. 1994)

[3-5] It is well settled that the burden is
on a claimant to prove that his or her injury
arose in the course of and was related to
employment. Krawchuk v. Philadelphio
Elec. Co., 497 Pa. 115, 439 A.2d 627 (1981).
Where the causal connection between an in-
jury and an alleged work-related cause is not
obvious, that connection must be established
by unequivocal medical evidence. Lewis v.
Commonwealth, 08 Pa. 360, 498 A.2d 800
(1985). Furthermore, the referee, as the ul-
timate factfinder, must determine issues of
credibility and may accept or reject testimo-
ny, Spring Gulch Campground v. Workmen’s
Compensation Appeal Board (Schneebele),
148 Pa.Commonwealth Ct. 553, 612 A.2d 546
(1992), appeal denied, 533 Pa. 620, 619 A.2d
701 (1993); and may adopt, verbatim, find-
ings of fact submitted by a party so long as
substantial evidence in the record supports
the findings. Reinstadtler v. Workmen's
Compensation Appeal Board (Egler, Anston-
dig, Garrett & Riley), 143 Pa.Commonwealth
Ct. 429, 599 A.2d 266 (1991), appeal denied,
530 Pa. 649, 607 A.2d 258 (1992); Sullivan v.
Workmen’s Compensation Appeal Board
(Philadelphia Electric Co.), 120 Pa.Common-
wealth Ct. 364, 548 A.2d 404 (1988).

[6] The record is void of any evidence
that Claimant suffered a pre-existing back
condition in 1991, While Claimant admitted
that he sustained a low back injury in an
autemobile accident in 1986, his testimony
that he fully recovered from that injury prior
to his employment with Employer was un-
contested. The only evidence that Employer
presented to challenge Claimant’s account of
when his injury occurred was the testimony
of Wideman, which the referee rejected as
not credible. Therefore, because Claimant's
testimony regarding how his injury oceurred
and the medical records along with Dr. Gor-
don’s June 14, 1991 report provide sufficient
relevant evidence to support the referee’s
finding that Claimant suffered his injury in
the course and scope of his employment, this
Court will not disturb the referee’s conclu-
sion that Claimant satisfied his burden of
proof.

2. Review of the record also demonstrates that
Employer raised for the first time in its appeal to
this Court the issue of whether a referce is pre-
cluded from accepting medical and legal costs

[7} In its appeal to the Board, Employer
challenged the referee’s findings of fact as
not being supported by substantial evidence;
claimed that his conclusions of law constitut-
ed an abuse of discretion or error of law
because they were not based upon proper
findings; and challenged the adequacy of the
decision as a whole mainly because the refer-
ee did not conduct an independent review of
the record. The Board and this Court have
examined the record, including the testimony
of each witness, and have determined that it
contains substantial evidence to support the
referee’s findings which support his conclu-
sions of law and that all of the issues were
properly considered by the referee. Thus
the referee did not err in adopting Claim-
ant’s attorney’s proposed findings of fact and
the Board did not err in affirming the refer-
ee’s decision. See Reinstadiler; Sulliven.

[8,9] Employer's asserticn that the ref-
eree’s decision was not a “reasoned decision”
is equally without merit because the referee
rendered his decision on March 16, 1993,
prior to the 1993 amendments to Section
422(a) of the Workers’ Compensation Act
(Act), Act of June 2, 1915, P.L. 736, as
amended, 77 P.S. § 834 which became effec-
tive August 31, 1993. Shadyside Hosp./Heri-
tage v. Workmen’s Compensation Appeal
Board (Berry), 163 Pa.Commonwealth Ct.
152, 639 A.2d 1337, appeal dewied, — Pa.
——, 647 A.2d 905 (1994). Prior to the 1993
amendments, the Act only required findings
to be “sufficient to demonsirate that the
{factfinding] function was performed.” Id. at
—, 639 A2d at 1342 (citing McAfee v.
Workmen's Compensation Appeal Board
(Alleghery General Hosp.), 134 Pa.Common-
wealth Ct. 562, 579 A.2d 1363 (1990)). Here
the referee’s findings sufficiently demon-
strate that the factfinding function was per-
formed and allow meaningful appellate re-
view because the referee clearly indicated
which evidence he accepted, why he rejected
certain testimony, and his findings are based
upon substantial evidence.?

submitted along with a claimant’s proposed find-
ings of fact and conclusions of law after the
record is closed pursuant to an agreement be-
tween counsel for the parties and the referee.
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II

(@

[16] Employer further argues that it es-
tablished a reascnable contest as its evidence
supports its defense that Claimant’s injury
was not related to his employment but was
the result of a prior motor vehicle accident;
and, in the alternative, if fees were properly
assessed, the case must be remanded for
specifie findings regarding the amount and
degree of difficulty of work performed by
Claimant’s attorney. A prevailing claimant
is entitled to an award of attorney fees pur-
suant to Section 440 of the Aect, 77 P.S.
§ 996, unless an employer had a reasonable
basis for contesting lability.? McGuire .
Workmen's Compensation Appeal Booard
(H.B. Deviney Co.), 140 Pa.Commonwealth
Ct. 68, 591 A2d 372 (1891).

[11,12] Employers have the burden to
establish that their contests are reasonable,
MacNeill v. Workmen’s Compensation Ap-
peal Board (Denny’s, Inc.), 120 Pa.Common-
wealth Ct. 320, 548 A.2d 680 (1988), and the
question of whether employers’ contests are
reasonable is one of law based on this Court’s
examination of the record. Mason v. Work-
men’s Compensation Appeal Board (Wheel-
ing—Pittsburgh Steel Corp), 143 Pa.Com-
monwealth Ct. 539, 600 A.2d 241 (1991), ap-
peal denied, 529 Pa. 671, 605 A.2d 335 (1992).
A reasonable contest may be established
where medical evidence is conflicting or is
susceptible to contrary inferences and where
there is sn absence of evidence that the
employer’s contest was frivolous or filed for
purposes of harassment. Id.

This issue is waived as it was not raised below

and cannot be raised for the first time on appeal.

Pa.RA.P. 1551; McMahon v. Workmen's Com-

pensation Appeal Board (Volkswagen of America),

135 Pa.Commonwealth Ct. I, 581 A.2d 678

(1988), aff'd, (58 W.D.1989, filed October 19,
1690).

3. Section 440 provides in pertinent part:

In any contested case where the insurer has
contested liability in whole or in part, ... the
employe ... in whose favor the matter at issue
has been finally determined shall be awarded

. a reasonable sum for costs incurred for
attorney’s fee ... Provided, That cost for at-
torney fees may be excluded when a reason-
able basis for the contest has been estab-
lished. ...
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[13,14] The medical evidence in the ree-
ord sub judice is not conflicting in that Em-
ployer’'s medical expert acknowledged that
Claimant is disabled and concedes that if the
injury cccurred as Claimant insists it did, the
injury is work related. Employer’s claims
examiner did not identify the basis for Em-
ployer’s position and Lewis’ testimony cor-
roborated Claimant’s account of the injury
and directly conflicted with Wideman’s theo-
ry that Claimant did not have time to sustain
an injury in the manner he claimed. There-
fore Employer’s contest rested on its un-
founded belief that Claimant had residual
injury from his 1986 automobile accident
which caused him to be disabled. The only
shred of evidence tending to support Em-
ployer’s theory is Wideman’s testimony that
while engaged in conversation, he overheard
Claimant complaining about being in pain.
Clearly, Wideman’s testimony alone would
not support a finding that Claimant suffered
a pre-existing condition, and falls short of
establishing a reasonable basis for Employ-
er’s contest of Claimant’s claim petition.t

)

[15] Employer alse filed a meotion to
quash & statement in Claimant’s brief on
pages 7-8 regarding Employer’s filing of “ob-
structive procedural roadblocks” and refusal
to pay Claimant’s attorney fees despite,
among other things, the denial of its request
for supersedezs. Employer contends that
the statement contains immaterial and irrele-
vant matters which do not appear in the

4. Employer waived its entitlement to a remand
for findings as to the reasonableness of the as-
sessed attorney fees because it failed to raise the
issue before the Board. See Eidell v. Workmen’'s
Compensation Appeal Board (Dana Corp.), 155
Pa.Commonwealth Ct. 254, 624 A.2d 824 (1993)
(failure to challenge the assessed amount of at-
torney fees in an appeal to the Board renders the
issue waived before the Commonwealth Court);
Delaware Valley Fish Co. v. Workmen's Compen-
sation Appeal Board (Woolford), 151 Pa.Common-
wealth Ct. 387, 393, 617 A.2d 48, 51 (1992)
(“raising the issue of reasonableness of contest
does not preserve the issue of whether the
amount of attorney fees assessed by the referee
was reasonable”) (emphasis in original).
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record. Claimant’s response asserts that the
statement in dispute is relevant; and relies
upon Pa.R.AP. 2744 to request costs, counsel
fees and delay damages for Employer’s re-
fusal to comply with the orders of the refer-
ee, the Board and this Court. This Court
may award counsel fees and damages if it
determines “that an appeal is frivolous or
taken solely for delay or that the conduct of
the participant against whom eosts are to be
imposed is dilatory, obdurate or vexatious.”
Rule 2744. Because the challenged state-
ment is relevant to Employer’s conduct in
this appeal, Employer’s motion ts gquash
must be denied.

[16] Nevertheless, Claimant’'s request for
additional counsel fees and damages is like-
wise denied. Employer argued that there
was conflicting evidence regarding Claim-
ant’s injury and whether it was related to his
employment. This argument was not frivo-
lous as it demonstrates a justiciable issue not
entirely without merit. See Mercy Catholic
Medical Center v. Workmen’s Compensation
Appeal Board (Fry), 114 Pa.Commonwealth
Ct. 218, 538 A.2d 636 (1988) (although an
employer lacked a reasonable basis for con-
testing & claim, additional counsel fees and

delay damages are not warranted unless the
appeal is frivolous or taken solely for delay).
Further, Claimant presented no evidence
that Employer’s conduct in this appeal was
taken solely for delay or that Employer’s
conduct is dilatory, cbdurate or vexatious.

Accordingly, Employer’s motion to quash
and Claimant’s Rule 2744 request for attor-
ney fees and damages are both denied, and
the order of the Board is ecorrespondingly
affirmed.

ORDER

AND NOW, this ist day of November,
1994, Petitioner’s motion to quash contents of
the brief filed by Moses Thomas, and Moses
Thomas’ request for Pa.R.A.P. 2744 counsel
fees and damages are denied. The order of
the Workmen's Compensaticn Appeal Board
is hereby affirmed.
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