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ing specific reasons to justify the sentence.
We agree and accordingly vacate appel-
lant’s sentence for homicide by motor vehi-
cle and remand for resentencing. In es-
sence, appellant’s third contention charges
that the trial court sentenced appellant out-
side of the guidelines, without providing an
adequate contemporaneous statement of
the reasons for such deviation. This claim
presents a substantial question for our re-
view. See Commonwealth v. Sanchez, 372
Pa.Super. 369, 539 A.2d 840 (1988) (en
banc) aff’d 522 Pa. 153, 560 A.2d 148
(:989);, Commonwealth v. Burdge, 386
Pa.Super. 194, 562 A.2d 864 (1989). Thus,
as appellant has presented a colorable ar-
gument that a substantial question exists,
we will exercise our discretion to hear the
appeal.

{41 In Commonwealth v. Royer, 328
Fa.Super. 60, 476 A.2d 453 (1984), this
court stated:

Where the trial court deviates from the
sentencing guidelines ... he must set
forth on the record, at sentencing, in the
defendants presence, the permissible
range of sentences under the guidelines
and, at least in summary form, the factu-
al basis and specific reasons which com-
pelled the court to deviate from the sen-
tencing range. The Act states that fail-
ure to provide an appropriate contempo-
raneous written statement shall be
grounds for vacating the sentence and
resentencing the defendant.

In the instant case, appellant was sen-
tenced to a term of imprisonment of twen-
ty-four months to five years. The sentenc-
ing guidelines provide that the mitigated
range for this erime is nonconfinement, the
standard range is between zero to twelve
months imprisonment, and the aggravated
range is twelve to eighteen months impris-
onment. Therefore, it is clear that appel-
lant was sentenced outside of the sentenc-
ing guidelines.

It is also equally apparent from the rec-
ord, that the trial court failed to set forth
in appellant’s presence the permissible
range of sentences from the guidelines.

6. The court also indicated on the Pennsylvania
Commission on Sentencing Guideline Form that

Moreover, while the sentencing court did
provide reasons for the imposition of appel-
lant’s sentence, the court did not indicate
that it was sentencing appellant outside of
the guidelines.® Accordingly, we must va-
cate the judgment of sentence imposed for
homicide by motor vehicle and we remand
the case for resentencing on that convic-
tion.

For the foregoing reasons, we affirm the
judgment of sentence for driving under the
influence; we vacate the judgment of sen-
tence for homicide by motor vehicle and
remand for resentencing on that conviction.
Jurisdiction relinquished.

Affirmed in part, reversed and remand-
ed. Jurisdiction relinquished.
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Relatives of patient sued hospital, fu-
neral home and organ transplant registry
in connection with transfer of patient’s
body to teaching hospital for dissection
purposes and defendants claimed immunity
from liability under good-faith provisions of

appellant was being sentenced within the stan-
dard guideline range.



664 Pa.

Uniform Anatomical Gift Act. The Com-
mon Pleas Court, Philadelphia County, No.
3622 April Term, 1991, Albert Sheppard,
Jr., J., sustained preliminary objections and
dismissed complaint. Appeal was taken.
The Commonwealth Court, Nos. 1086, 1087
and 1090 C.D. 1992, Kelton, Senior Judge,
held that demurrer based on claim of good-
faith immunity should not have been sus-
tained in light of triable issues of fact as to
whether appropriate efforts to locate pa-
tient’s family had been made.

Reversed and remanded.

1. Pleading ¢=218(1)

Demurrer will not be sustained if
doubt exists as to whether law says with
certainty that no recovery is permitted.

2. Dead Bodies =1

Under Pennsylvania version of Uni-
form Anatomical Gift Act, person of sound
mind may give all or any part of his or her
body for medical, research or transplanta-
tion purposes. 20 Pa.C.S.A. §§ 3602,
8607(c).

3. Dead Bodies <=9

Demurrer of hospital, funeral home
and anatomical gift registry based on claim
of good-faith immunity under Uniform An-
atomical Gift Act should not have been
sustained in connection with action chal-
lenging transfer of patient’s remains with-
out relatives’ consent as there were triable
issues of fact as to whether appropriate
and good-faith efforts to locate patient’s
family had been made. 20 Pa.CS.A.
§§ 8602, 8607(c).
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KELTON, Semnior Judge.

Linda Callsen (Seeley), Individually and
as Administratrix of the Estate of Eliza-
beth Callsen, Deceased, and Frank Callsen
and Michael Callsen, appellants, (hereinaf-
ter referred to as plaintiffs) appeal from
three final orders of the Court of Common
Pleas of Philadelphia County sustaining the
preliminary objections of Humanity Gifts
Registry (Humanity), Raymond Hancock
and Raymond Hancock Funeral Home, Ltd.
(Hancock) and Temple University Hospital
(Temple) and dismissing plaintiffs’ amend-
ed complaint with prejudice.

The broad issue involved in each of these
appeals is whether the amended complaint
shows on its face that in participating in
the transfer of decedent Elizabeth Call-
sen’s remains from Albert Einstein Medical
Center to Temple University Hospital for
medical dissection purposes, defendants
Humanity, Hancock and Temple were enti-
tled to claim that they were immune from
liability under the “good faith” provisions
of § 8607(c) of the Uniform Anatomical
Gift Act.

After reviewing plaintiffs’ complaint and
the recent decision of the Superior Court in
Brown v. Delaware Valley Transplant
Program, 420 Pa. Superior Ct. 84, 615 A.2d
1379 (1992), we conclude that the questions
raised herein are more appropriately dis-
posed of after the pleadings have been
closed and pre-trial discovery on the liabili-
ty issues has been completed. According-
ly, we reverse and remand for further pro-
ceedings.

The amended complaint named twenty-
two separate defendants, including Human-
ity, Hancock and Temple. The complaint
recited that decedent Elizabeth Callsen was
the mother of plaintiffs, Linda Callsen,
Frank Callsen and Michael Callsen; that
prior to her death decedent resided at Chel-
tenham York Nursing Home; that through-
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out 1988 and 1989, the nursing home kept
records of family and friends who visited
decedent; that on May 27, 1990 the nursing
home transferred the decedent to Albert
Einstein Medical Center for hospital treat-
ment and notified Einstein that there was
no family information for decedent; that
Einstein made no further efforts to contact
decedent’s family members or friends; and
that decedent died on or about June 9,
1990.

Plaintiffs also alleged in their amended
complaint that following decedent’s death,
Hancock, Humanity and Temple participat-
ed in the transfer of decedent’s remains
from Einstein to Temple without making
any effort to locate and notify decedent’s
family members; that the family did not
discover decedent’s whereabouts until
about ten days after her death; and that by
that time, the body had been partially dis-
sected.

Plaintiffs claim that the three named de-
fendants were negligent in failing to follow
the statutory procedures for disposition of
a deceased person’s remains and that their
conduct was grossly negligent and outra-
geous.

Hancock, Humanity and Temple each
filed preliminary objections in the nature of
a demurrer. The trial court sustained the
objections and dismissed the amended com-
plaint against each of the three defendants.
Ir. his opinion explaining the orders, the
Honorable Albert Sheppard, Jr. stated that
Temple and Humanity had no duty under
the Anatomical Gifts Act to search out a
decedent’s relative or guardian and that
even if they did, they were acting in good
faith and therefore were immune under
section 8607(c) of the Act, 20 Pa.CS.
§ 8607(c). The trial judge did not make a
specific good faith finding as to Hancock,
but did enter an order on January 23, 1992
sustaining Hancock’s preliminary  objec-
tions and dismissing the amended com-
plaint.

Plaintiffs appealed to Superior Court
from all three orders. Because Humanity
Gifts Registry is the duly constituted Com-
monwealth agency charged with the distri-

2. Act of June 13, 1883, P.L. 119, as amended by
624 A.2d—16

bution and delivery of human bodies for
medical or research purposes,? that court
transferred the appeals to Commonwealth
Court.

We conclude that in the case of all three
defendants, the complaint is not sufficient-
ly clear as to the presence or absence of
good faith to permit the matter to be dis-
posed of by preliminary objections.

[1,2] As stated in Buchanan v. Brent-
wood Federal Savings & Loan Associa-
tion, 457 Pa. 135, 139, 320 A.2d 117, 120
(1974): )

A demurrer admits as true all well-
pleaded facts and all inferences reason-
ably deducible from them, but not any
conclusions of law ... Only if “upon the
facts averred, the law says with certain-
ty that no recovery is permitted,” ...
will this Court sustain the demurrer.
“Where a doubt exists as to whether a
demurrer  should be sustained, this
should be resolved in favor of overruling
it.”

Reviewing the amended complaint under
the Buchanan standards, we do have a
doubt whether a demurrer should have
been sustained and hold therefore that the
matter should be remanded for further pro-
ceedings including discovery concerning
the “good faith” efforts of the named de-
fendants to locate decedent’s relatives im-
mediately following her demise.

As noted in the Brown case, under the
Pennsylvania version of the Uniform Ana-
tomical Gift Act, a person of sound mind
may give all or any part of his or her body
for medical, research, or transplantation
purposes. In the absence of contrary indi-
cations by the decedent, section 8602 of the
Act, 20 P.C.S. § 8602, provides that any of
the following persons may make a similar
donation of a':decedent’s remains “in order
of priority stated, when persons in prior
classes are xjot available at the time of
death ...”  The priority order is as fol-
lows:

(1) the spouse;

(2) an adult son or daughter;

the Act of Nov. 5, 1971, P.L. 520, 35 P.S. § 1091.
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(3) either parent;

{4) an adult brother or sister;

(5) a guardian of the person of the dece-
dent at the time of death; and

(6) any other person authorized or under
obligation to dispose of the body.

Section 8607(c) of the Act provides that:
A person who acts in good faith in accord
with the terms of this chapter or with the
anatomical gift laws of another state of a
foreign country is not liable for damages
in any civil action or subject to prosecu-
tion in any criminal proceeding for his
act.

20 P.C.S. § 8607(c).

[3] In the Brown case, the Superior
Court affirmed the entry of summary judg-
ment in favor of a hospital and other per-
sons who had participated in the harvesting
of a decedent’s heart and kidneys without
the consent of his relatives. The court,
after reviewing the depositions of all of the
parties, concluded that the defendants had
acted in good faith by relying upon the
efforts of the state police to locate dece-
dent’s next of kin and by securing court
approval before proceeding. The Superior
Court relied in part on a New York sum-
mary judgment case, Nicoletta v. Roch-
ester Eye and Human Parts Bank, Inc.,
136 Misc.2d 1065, 1068-69, 519 N.Y.S.2d
928, 931 (1987). In that case, the court
reviewed in detail the depositions of hospi-
tal personnel who testified concerning their
actions in securing an organ donation con-
sent from a person who erroneously identi-
fied herself as decedent’s wife. In both
Brown and Nicoletta, the court had de-
tailed evidence from which the court could
make an informed finding that the defen-
dants had acted in good faith in attempting
to find the next of kin.

Here, however, we are limited to the
averments of the complaint. We can ascer-
tain from the complaint only that although
the Cheltenham York Nursing Home had
access to names of family members, the
nursing home agreement did not record
their names. We also know that one of the

3. Because the trial judge did not address the
issue of the immunity of Humanity Gifts Regis-
try under the Judicial Code, 42 Pa.CS.
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Cheltenham nurses, defendant B. Stokes,
had reported to Einstein Medical Center
that there was “no family information” for
decedent. The complaint does not disclose
what efforts, if any, were made by Human-
ity, Hancock, or Temple to locate relatives
or to notify any of them as to the proposed
disposition of decedent’s remains.

We find therefore that the ultimate deci-
sion as to the presence or absence of the
exercise of good faith by any of these three
parties must await the filing of further
pleadings, the completion of any necessary
discovery and possible motions for sum-
mary judgment.

We reverse and remand for further pro-
ceedings.?

ORDER

AND NOW, this 2nd day of April, 1993
we reverse the orders of the Court of Com-
mon Pleas of Philadelphia County and re-
mand for further proceedings.

Jurisdiction relinquished.
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Worker appealed from Workmen's
Compensation Appeal Board, No. A90-

§ 8522(b)(2) or (b)(3), we do not decide that
question at this time.



